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Beneficiaries of non-resident trusts are naturally concerned about how they can enjoy
the trust gains made by their non-resident trustees without creating a corresponding
liability to capital gains tax under s.80 FA 1981. Much has been written in this
Review about capital payments: how they are measured and the extent of any charge
which might arise. My concern here is to examine the position of the UK resident
and domiciled settlor who established a non-resident trust before l9 March 1991 for
his own benefit simply for the purpose of sheltering a gain from capital gains tax. I
am assuming that nothing has occurred which would cause the rules introduced in the
Finance Act 1991 to be triggered and that the trust remains subject to the old rules -
apart from the possible application of the supplementary charge.

For any number of reasons the settlor might remain chargeable to income tax on the
whole of the trust income; he may be the life tenant or he may be within the scope of
Part XV TA 1988 such that the whole of the trust income is deemed to be his income
for all the purposes of the Income Tax Acts. He may not be greatly concerned about
this aspect if his object was not income tax saving (which may have involved
complications beyond his convenience) but solely the saving of capital gains tax.

Let us assume that the trustees have made alarge capital gain which is safely invested
abroad and that the settlor/beneficiary is content to live on (and pay tax on) the
income without any immediate need to obtain money from the trust. if he does
require further funds he will no doubt subscribe to this Review to see how best to
arrange his capital payments.

Each month or each quarter the trustees pay to him the income arising from the
settled property either because it belongs to him as life tenant or because they feel it
is appropriate to do so under the terms of the settlement. Either way he may feel safe
as this is income upon which he is liable to tax; it cannot be a capital payment. His
reasoning would derive from s.83(1) FA l9Bl rvhich provides that:-
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,,In sections B0 to 82A above 'capital payment'means any payment which is not

chargeable to income tax on the recipient"'

But is this a safe conclusion?

The trust income is deemed to be his for all tax purposes as it arises whether or not

ttr. trrxt".r make a p.v-."t to him of the income. There is of course no doubt that

;ii; ;ffi;;il" fri*'Uy the trustees represents income, and that the trust income is

.fr"ig.i"Uf" to income iax on him, but that is not the same as saying that the payment

ir 
"ft]ig.rUfe 

to income tax. The payment and the charge to tax are entirely separate

,|u;i;d Should this be iliought t'o be an unreal distinction, consider the- position of
a settlor of a discretio*ry ttitt who is within the charge to. income.tax by virtue of
r i:q rA 1988 and is charged to income tax each year.on the trust income' In year

3 he receirres a payment frim the trustees being a distribution of part of the income

ioiirr. earlier yeais rt. *uy ruy that he has beei charged to tax on the income which

he has now receiv"J u"t',he tannot claim that the payment by the trustees.is
;tfr"ig."Uf. to tax" ;" hi* Not only does such a claim seem impossible on the

;ffi;,Gt. Ir utro r.i4: to contend with. s.743(4) TA 1983.provides that where

an individual has been charged to income tax on any income.deemed to be his by

;iit"; oi s.739 and that incolne is subsequently receive-d-by-him it shall be deemed

;;;;; i;; part of his income again for the p.rrposes of the Income Tax Acts'

Accordingly there would appear to be nothing to prevent a payment of income to him

b;ih;1ffii6"r ur U.ingir.ui"d as a capitalpiyment and chargeable to capital gains

tix, limited only by thE trust gains rnade by the trustees'

No help can be derived from s.83(3) FA.l981 because that applies only to s.740 TA

1988 ;hich in turn uppfi.r onf' where the individual is not -hargeable. to tax under

i.ib. rnaeea 
".556;aii-piouia"r 

that where income of the non-resident trust is

ii"ut.A ^ U"ing tn" i.l,\piJntb income for a year of assessmenlafrer that in which it

*u, ie..iu.a, if-rit Ao.i iot pr.lf uC" it from being treated as a c.apilal payment in the

u"ur. of receipt. ff'ris re"*'t to cover the situation where an individual receives a

i;;;;;i;;iirr "".".4r 
tne u*o,rnt of the relevant income of the trustees; the excess

can be rreated ur r.upiiuipuy*.nifor. s.B0 purposes. However. this adds little to the

arsument because "JJ.i 
til4o the liability to tix onlyarises from the provision of a

u.?tiii, ""rlk;;.;;t;here 
the income ii deemed to be that of the individual as it

arises for all the purposes of the Income Tax Acts'

The position seems to be different in the case of a life tenant of a non-resident trust'

In that case it could be said that the income belongs to the life tenant; he is absolutely

.riiti"A i" it. On thatbasis, at the point when thaincome arises it becomes p-rgperty

to which s.46 CGTI"tiig 
^ipfies 

and becomes a capital payme.nt within the

definition of s.83(2) fi iqSi. S.'S:iZl also provides that this occasion is a "payment"

i;;ih; p"rp"r., of r,Sj( jluna u..otaingly the income arising. being the occasion or

puy*.tit, is chargeable to income tax on the recipient'

The view of the lnland Revenue on this point is not clear, although in correspondence

thev have contrmejl"-on. .ur. that t'hey will not seek to charge capital gains tax

;;"d..;;0;JirtiiL"tions of income to meet the tax liability of the beneficiarv on

ihg t*st inco*.. Uo*.,r"i, ttt.y do regard a payment in discharge 9{ ?nV interest on

i'h; .u|, if ir remains unpaid. ai repreienting i capital .payment, This seems to be

*irg,.,iif .O for other i.utonr but it le'aves the bineficiary in the unsatisfactory posttton

;f;;;;";*g tto* i"tl ii *t1be before the Inland i{evettue decide it would be a

good idea ro exact ,;;: ;";;i* * tn.t" grounds, to discourase further the use of

non-resident trusts ;;;il;lattiiUV O"itg"t; th"y;;;;tt" obtiin a useful addition
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by way of supplementary charge.


