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This is the second in a series of articles on the anti-avoidance legislatiol n9y
.o"iui""O in TA f qs8--puJ iVII Chapter III "Transfers of Assets Abroad."r ln this

;i;iticonsider the c-ondition precedent to the application of s.739 contained in

s.739(1), sometimes referred to as "the preamble"'

The Preamble

s.739(1) explains that the purpose of the section is to prevent the avoidance of
liabiliiy to income tax "by terns of.transfersz of assets by virtue or in consequence

oi*trirtt, either alone or rn conjunction with associated operations' income becomes

payable io p.rroffi resident oi domiciled outside the United Kingdom." I1 -ql{
iui.r, it *itt U" cteailhui there has been a transfer of assets. For examplg' .if I
subscribe for shares in u ro-puny neither resident nor incorporated in the United

[irgd"; and the .o-puny tfrLn ptu".t the money subscribed.on dep^osit, there has

L;;;;r offending tranifer whereby income has become payable to a foreign person'

Wide Definitions

BOth ',assets', and "transfer" are given an extended meaning. "AsSetS" inCludes

O-p"r,V "i 
any rights oiany k1n{"aLd "transfer", in relation to rights, includes the

ii.iti"i of trror."tilrrir, ri+ztq)tul. Suppose my..aunt. who is domiciled and

"iOi"""fv 
*sident in"tvionu.o ui.d 

"ot 
resident or oidinarily resident in the United

zurlJ""i, ;;i; ;t with f 1000 of her own moneya trust resident in the Isle of Man for

;h; fi";;?it;rmyrerr a"J my family. Suppose the trustees then byrneans of a bank

loan buy in.o*i,-ptoJu"ing p.op"ity situite in the Isle of Man' The bank loan is

-"J" p,i.rlUf e UV in' peiroiuify g""ianteeing it. I have made an offending "transfer

of urr.tr". for itravJcreated u irght, namely the guarantee, which is itself an asset'

The creation of that us.t ir deem"ed to be airansier of an asset. In consequence of
the giving of the guarantee income has arisen to the trustees'

The first article appear in Volume 1 Issue-l page 19 under

itri tltt" Wat did'the Second Vestey Case Really Decide?

Butterworths Yellow Tax Handbook I 99I192 contains the

ium" -lsprint of this subsection as did previous editions.

The CCH text is accurate.
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Identity of Transferee

In the above example it is irrelevant that the guarantee is given to the bank whereas

iii"ln"o11" arises to ttte irurt""s. There is abs6lutely no requirement that the transfer

;it;r.t, shall have been to the person to whom the in-come arises' All that is

;;.;"r-y; ttrai it is the cause of incom" arising. The width of subs (1) is often

overlooked by offshore practitioners'

Associated OPerations

The income need not become payable as a result of the transfer of assets alone' As

an aitemative, it cun teco*i lrayubte as a result of the transfer of assets in

coniunction with "assoliut.A ofi"*tions". This is a term which occurs often in

Cil;i;;'iil.'ri'il O.ri""O by s.742(l)to mean "in relation to any transfer. an op.eration

;i;5; k*; ;ii;.,;J bt-;y person'in re'lation to any ofrthe assets transferred or anv

;;;i ;.p*tenting, wireitti,r'aitectly or indirectly, any of the assets transferred, or to

;h;-i;;;;; arisirft f-; ;rt such'assets, or to any assets representing, whether

Jii..trv "i 
indirecily,'the acJumulations oi income arising from any such assets "

By way of illustration, I transfer.gold ingots to the tmstees of a non-united Kingdom

resident trust. Someti-. i"1"i tft".y selithe gold and-place the. money on deposit.in

u L*t u..ontrt. The income uris", us a iesult of 
'the 

original transfer and the

usorI"t.a operutions cotsirittg of the sale of the gold by the trustees and the placing

of the proceeds on dePosit.

If the trustees then lend the money to a wholly-owned goTp?nY which invests in

a;iti.;;;;rri.rr " 
oitia.tro Ir o..fured, the dividend is similarly income pavable as

a result of the transfer and associated operations. In this case, there were-two

urro"iut"a operations. ih;.; is no limit to fhe number of associated operations which

may be involved.

It should be noted that it is not necessary that the associated operations be carried out

f; th;^;;;rf.r"t. ffr" iu.i that not ult of tn" operations were carried out by the

transferor, however, *uy L. t.f .uant in determining whether he can escape the effect

of s.739 on account oi[ri. -otiue. This depends on s'741, which is discussed in a

later article.

Income Resulting from Transfer

It is absolutely essential for s.739 to apply that there has been an offending transfer

which results ln incorne b.-o*ing puyuUt'. to a foreign person. It is not enough-that

the result of the transfer ir thut th"e transferor has power to enj^oy income payable to

;i";;ig" t;son. rnis ls a serious defect in the effectiveness of the section. Contrast

two situationr. pirstlv, r ,.t ,.p a Guernsey incorporated and. resident company and

.,r. 
"urt 

to subscribe to, sha..i. The company then buys various income-producing

investments. In this ;;;;;lh;;. has cleariy b".n u transfer of assets as a result of

which income becomJJf "v"frf.i" " 
f"reign person^. Suppose, however, an individual

J"-i.ii"a and resident'in Guernsey haJsei up, for-his own p.ulposes' a Guernsey

""-p""V "*rlng 
ln".ri-.ntr. S"p_pote I th# purchase frornhim the share capital

of the comp any ata fair valuation. 
^f 

have made h transfer of assets and I have power

i" 
"r:"v 

itie in"o*e of the Guernsey company. Yet the income which becomes

p"V"dfJ t" the Guernsey 
"o-putry 

does not become payable as a result of my transfer

ofassets. Theincoml-rlrurpuvuti"tothecompany6oihbeforeandaftermy-transfer.
n"ui"r"ft of my transfei of assets, income may 9r may not arise to the vendor of the

;h;;.E depending ott *1ut he does with the purchase price. Even if income does so



arise, however, I will not notmally have any power to enjoy it'

Let us take the matter a step further. Suppose, that in the normal course of making

*i -""rging itr in".;tt""'ntr, the Guernsey company sells securities and buys a

;;rn*;;;fiip?"p.rty tt Cuernsey which is let. Rent becomes payable to the company

i;; th;iitrt ti-" otrty "tt"iifr. 
rJf" of its shares to me. Can it be said that the rent has

uiirlt.t ur u ,"rutt of myiiuniLtof ussets (money paid for the.shares) coupled with an

utro.iut"A operation,'mainly the selling of the iecurities and the use of the money to

;;;;i;lhJl""Of 
'O"e 

-"rt recall-that the term is defined, in relation to anv

irunrf.i,to mean ,,an operation of any kind effecte_d by any person in relation to any

of the assets transferief,i^--tlfrut wouth clearly not be fhe case here, as the securities

were not transferred by the transferor - "or the assets representing. whether.directly

oiinAo..tly, any of th"e assets transferred... "' Now the asset transterred ls tne casn

;;;i;;;;;'dy;"y "f ;;;;rrur. pri.. fol t\e shares. can it be said that the securities

."pi"r."i in"1 "urlrf 
ir u -utt6t of strict law, thi,s is not a telab.fe proposition'. It is

the shares in the comp*y *ttl.tt t.present the cash transferred. (It is immaterial that

thev also reoresent the assets of the^company.) Nevertheless. it is not impossible that

:'#"";.;-R!;;;;; il;;;Ghi sav that as the value of the shares is attributable to the

i,;l;[i;h;;tt",tli rr?.or?nv, tt 
" 

assets of the company (including the securities

sold and the building^;"-dii;aiairectly represent the shares and hence indirectly

represent the Price Paid.
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suppose I have money which I would simplv 
flt<e 

to qf 119,9.i {,:l?:illl:::*:'":f
;#d;;;1il;"p^ii'. li't"i"sttax free. t therefore mil:'1Y"1.1:: i l:':?":::1i:fil]id'ffii;]f#;;ilil"0r orits own, that if it were to set up a companv with

1 L L:-t t^"^^^:r^ ^r+r-^ +-,na r,,,nrrlrl 'lilre tn mnke then T would COnSidef bUyingr"Uri""tr"f deposits'ofifr.-iyp. I would lik_e to make, then I would consider buying

;il;;;;t ri"'" tn.* 
"i 

a'frarket value' I19uld T'-k:ll.q1'i::]:t^T:l:Y::::l-h*
;ii; ;;,;b;;i *""rJ initially belong beneficrally to the bank 

":d 
tlillll_::lT:t.l:- ---o - 

lhe'bank sets up the company and I do
purchase would come only 1,1i1:t,llig,?^] ^rr^-.ii-ft r-onorar.)i;6il p";.rt.t. itt ttt"r.r. Hu,r. I made an offending transfer?

At first blush, it appears that I have successfullv avoided the section The transfer of

assets which I have;;;;;puy*."t of casL to the bank. Can it be s.11d thaf !!3r1
;;J;;;;;ciutea op"i"ti"n -'ieiation to pavment ol.'-l:l t: li^9:l* 9:.::*P'Twas any assoclatgcl operatlon ln relallurr l'u Pd]rusur vr ruvu woou I

;;k,;'fi;;irptlon ioi rtur., in the compgy_y.?r itself an o.peration effected in
,-^1^r:^-+^+L^^-i^orlarar-oir{rnth"hnnt? \Vtlitelamsurethatthiswasnottheieiation to the price I later paid to the bank? W.f1te I am sure as not the

drafrsman,s intention, ili;;;;;;Gty i-potsible c-onstruction- It involves glvinqdiuftr*utt'r intintion, it is nbt an entirely impossible consttuctton' It lnvolves glvlng
,,transferred" the exteni.J*.""itg of ialready transferred or to be transferred" and

"in relation to" the meaning of "with a view to facilitating" Twenty years ago, no
"in felatiOn tO" the meanmg OI Wltn a VlCw tu l4urrrtdlurb I wvrrrJ Jvqru sbv' 'v

fi;;^(.;;t, po.i"tiv tempreman tl y:-{1.11Y.:^ l::TTd this argument

i.lofruauyr iiworita be worth tht Revenue's while to give it a run.

Service Companies

Suppose an opera singer domiciled and ordinarily resident in the united Kingdom

nerforms a sreat Oeuf ?UrouJ. H..nt.tt into a service agree-ment with an oflshore

i;;;;;;;.4';;;;;;iili.o-p*y yhich is whouy owned by him as respects. the

services he performs *fr"if' 
"Ui"u,i._ 

fn. company then h11es out his services to third

narties. The differenr. Utt*..n the amounts ieceived by th9 company and the

ffi;;;,;;i;;i;iiito tr,. singer are auowed ro build 
.rp il1!" company. In $ue

;;;;;;;if;';i"g"r *1i i.tii" u"ailq"idate the company at a time when he is neither

i.tiJ"nt nor or"clinarily resident in the United Kingdom'

There has been a transfer of assets as a result of which income has arisen to the

oiiriroi. ""-puny. 
foil" ."t"ii"g into the servic-e,agreement the singer has created

iigtrtsin tn. 
"b*f 

u"y. Moi"o".t,It is by virtue of those rights that income has arisen
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tothecompany.(ThequestionwhetherilcSmebecomes''p.ayable''tothecompany
," ., ," uii'"g ilr" s".ri;'; into pruy. " 1gtfl.I^"lr poinr: see PergI ) A sim.ilar.point

arose in Brackett ,'ai;l;; if qt6t STC 521 ind was decided accordingly by

iloif-unn J. As the tu*puv"t *^s not legally represented, the issues cannot have been

nronerlv arsued U.totJlil.'lrJg. ,"Ain.".ui. is therefore of somewhat doubtful

;;i;;iiy, ;i;6.ililiiigrrt'oi 'i'ong. 
In this respect. however' it seems to me to be

unquestionably right.

On a simple view "income becomes payable" to a foreign-p-er?91 whenever such a

nerson has income *fri"-fr "itn.r 
is tax'abie or would be taxa6le if he were resident in

in. uriiJ [l;;;;; M;ch, however, has been made of the precise words "incomes

;;.;;ptatTe". tt frur U"in u.g"ed ihat this indicates that income must be actually

oaid over to the foreignl.tto", iiis therefore not apt to c.atch forms of income which

ffiil;.;;;p;;;t1; initt. ttti.t sense. The moit obvious example is profits fro.m

a trade. No-one pu'r^ou.i1o u ttua.t his profits. His.profits are simply the

arithmetical differenie between his receipts and his expenditure.

The argument has a long history. Il was considered by the-House of Lord in one of

rh;;.Tt-;;ses. Latilta"v IRC i5 TC 107. ln that case, the foreign.person was a

partner in a foreign triaing-pirlnership. _The House of Lords declined to adjudicate

5;;;;;;;#'q"?'ti* iir'?i.uv ei"i''g the argument a fair degree of credibilitv) but

;tdl-y"d";lA;Jirrut i"irr! 
"ur. 

6r? t.ud|ng painership, ea^ch partner's share of profits

did in fact become puyubt" to him within the meaning of the section.

The matter was considered more recently by Hoffmann J in Brackett v Chater ' In that

;;;;'th;;;.tu'.r fruA 
"nLi"A 

into u t..,ri." contract within an offshore company

owned by himself. The offshore company traded !Y nroviding his services to third

parries and rhereby -;;""il;;fi, 
-i-ft"'l,f4g" 

held that the trading profits had indeed

il;;;#;y;i;;J,h. ;;ff""v. rr'. olmJ'lty with the case is that it was argued bv

;h; i;p;y6t in person, who wis not legally qualified'

While Brackett v Chater certainly cannot be regarded as the last word on the topic'

mv own view is thaf ii; Hors. otLords in the"l990's would listen to the argument

*i,h";;;;ffid;;;; anJpoliteness than did their predecessors in 1943'

,,PersonsResidentorDomiciledoutsidetheUnitedKingdom''

The preamble requires that income becomes p.ayable to "persons resident or

domiciled outside trri'u"it.a Kingdom". This iimple expression is not quite so

simple as it looks.

Firstly, it should be noted that it is enough that the recipient.of the income is either

i.*iaJtirrr domicile] o;triA; the United"Kingdom. He need not be both'

Secondly, if income arises to a_ P_eJSol 
who is both resident in the United Kingdom

and resident outside th;U;ii.dkingdom, then he is still within the subsection'

Thirdly. in the case of a personresident in two jurisdictions. it is irrelevant that he

might for tt,e purposJi of'u-Oouft. taxation treaty be regarded as resident only in the

United Kingdom.

Fourthly, special rules apply to^ determine the residence status of the trustees of a

settlement where ut i."t1'J"6 of them is resident in the United Kingdom and at least
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one of them is not: FA 1989 s.110.3

Fifthly, where the personal representatives ofa deceased person.include at least one

*fro l'r'r"riOent in th; U;it*i Kingdom and at least one who is not, then another

rp..i"f *ie upplies to a"t"i*i". thE residence status of the personal representatives

as such: FA 1989 s.111'

Sixthly, where trustees or personal representatives are deemed tobe resident in the

Unli.i kingaor for. i"*'i. iu* putpbt.t by virrue "lJ{ 1989. s' I l0 or s. I I I. that

does not mean that t.ilqiil ;"y n'ot be in po111, lf all the trustees or personal

;"pd;iliiu iii ai,*iir'iia o"isiae the Uniied Klqgdom, then inmv opinion thev

;;itd; 11,90). Ii;i [; tne of ttt"* is domiciled outside the United Kingdom

and at least one of tfr"*-ls 
"ot 

then the question is more difficult' Nothing in-9,.1 ].0

or s.111 affects tne a-omiclte status of trustees or personal,representatives' While

ni*rorv IRC would-th;;;;"*. light on the question, it is by no means conclusive'

Seventhly, any body corporate incorporated outside the United Kingdom is. to be

treated as if it *"t" t"tiAJnioutside the United Kingdom whether it is so resident or

t"i- t.Z+:tgl. This-pio""iot is somewhat surpnsing . I. ry9{0 have thought it

i."r"""Ui' #elt estabiisir.Jifrut u UoAy corporate is "domiciled" in the state in which

ii;;l;;;dr"rated. As the point s-eeTl.s geherally to_ha^ve been assumed by judges

rather than to fruu" u"t tJiy'b..n decided'by them, s.7 42(8) would have made sense

iilLA p;"uia.O, foi"tfr. i"oiOance of dout t, that abody,corporate is deemed to be

domiciled where it ir ir."tpoiut.a. fnrt"ad, it is de emed to be resident where it is

;;;rp";;J- tn fact, ttrlslioO"..t precisely the same result as there is nowhere in

r.ijq-t" s.i4l ar"f.iln". iimpty to a person resident outside the United Kingdom'

il..i.r.n". is always i;; t.r.d'tesident or domiciled" outside the United Kingdom'

Eighthly, it should be emph_asised that s.739 does not come into play simply because

there has been a trunri"ii} uisets abroad and income has arisen in co-nsequence' It

is essential that inco"me trur utir"n to a foreign person. Suppose, for example, I

iiunrf"r cash to the truitles of non-United Kingdom resident settlement' The trustees

use the cash to rrUpiiU. ioi shares in a UnitJd Kingdom incotporated and resident

.oilpurv. Profits accrue to that company (on.y!r,ch 
1t 

pYt,llrPoraiiqn.tax.in the

,tt"i *'"V1. The trustees do not extfact any dividends- Jt 
is,iltended that in due

,""ii" trrLirustees rhui r.ti ttr" shares in the company and realise a capttal gain,.tax

o" *fri"fr *tll be deflnei ""i.tt 
and until a capital paVme.n-t p made to a beneficiary

ao-i.il.d and resideni oi ordinarily resident in the United Kingdom' As no income

arises to the trustees, s.739 is not in point'

This section largely nullifies the df cision of the House of
Lords tnDawsoiv IRC [1989] STC 473'


