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A SHORT SURVEY OF RECENT
DEVELOPMENTS IN TRUST LAW
IN OFFSHORE JURISDICTIONS
Philip Baker, Barristerl

This article attempts to set out a framework for analysing the trust laws of different
jurisdictions, and to discuss some of the recent developments in offshore
jurisdictions. Itisneitherpossiblenordesirableinarelativelyshortarticletoattempt
io discuss every trust jurisdiction around the world. lnstead, this article aims to
establish a mairix from which one might determine which jurisdiction offers
particular features in its trust law.

The focus of this article is on trust legislation in each jurisdiction. It is, of course,

neither feasible nor desirable to attempt to compare the competence of individual
trustees, trust corporations or legal services in different jurisdictions, although th.ese

are all vital factors in the selection of suitable jurisdictions. Nor does this article
examine the tax rules or exchange control rules in each territory: the focus is
exclusively on trust legislation.

Looking from the point of view of trust legislation, it is possible.initially to divide the

world iito four parts. These four parts aie: civil law states without a trust law, civil
law states with a trust law, common law states with unreformed trust laws, and

cornmon law states with a reformed/revised/codified trust law. In this article I shall

say something about each grouP.

I Civil Law Jurisdictions Without a Trust Law

It is trite to say that one cannot govern a trust by the laws of these jurisdictions.

However, increasingly often, settlors or beneficiaries are residents or nationals of
these jurisdictions or irust assets are located in these jurisdictions.
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The principal comment to be made with respect to these jurisdictions is to note the

impact of rhe Uugu.'bonu.niion on the Law-applicabie to Trusts and on Their

il:;;;il";;- Ti.i. C"r".niio" Ao.r not introdub^e the trust as such into civil law

il;l,d%il;;r. rj'rr.r-*r.h *or. limited aims, and rather.limited consequences'

Firsrlv it nrovides a framework of common rules for determinin-g.the governing la"Y

;i';;ili:'S.;;;;l)'. ii ;pecifies the minimum consequexces of the recognrtron oI a

trust. These are: that theirust property constitutes a fuqd s-epar*e from the property

of the trustee; and that the trustee may sue oi U" trr.a and taki official acts as trusteea'

This addresses one "i;h; 
;;j;;pti6"i".a problems of trusts in civil law countries;

that these countries 
^h;;;-;; 

priperty law concept -of a trust^and that the assets

contained in the t*i f"";;i" tiguti"O as availible to satisfy the claims of the

trustee's creditors.

TheHagueConventionwillenterintoforceinJawarylgg2,Article30ofthe
Convention proviO"s iilat it wlll enter into force three months after the deposit of

instrumentsofratificaiioniytttt".ttutes. TheUnitedKingdomratifiedinl989'and
Iraly in 1990; then, ";fib;i"b.ilggl,Australia 

signed and ratified it' thus bringing

the Convention into oPeratton'

The united Kingdom has enacted the terms of the convention into domestic law

rhr;";il;;n."Jg"iti"" "f 
irustt Act 1987. In addition, the Recognition of Trusts

t"i iBSiio".rr."u, i"iiit"ti.ti Order 1989' extends the Convention and the Act to

the jurisdictions tist"Oln'S"ft"Jirf. 2 of theOrder: these are Bermuda and the British

Virgin Islands, tfr. fliiif"rO ftiu"at and South Georgia, Saint Helena, the British

Antarctic Territory, ;J ah" Sovereign Base Areas of Akrotiri and Dhekelia' The

United Kingdom A.i"i"V "ft" 
Ue e*"tenO.O to any colony, the Channel Islands' and

the Isle of Man6. rri.r*ii"g1v,1ire Isle of Man has enacled its own Recognition of

Trusts Act in r qas, iathei tfan proceed by an extension of the tlK Act.

The Convention is of somewhat limited effect, ?lq it TuY Y"1l be that il: ryi:l
lnOirect effect willb. to ptouiAe an occasion for offshore jurisdictions to re-examrne

their trust laws and *tiJa"." some of the reforms which are mentioned below'

For a rather good description of the Convention and its

"if..i 
see D. H*ayton; "Trusis in an International Context" in

Tolley's Tax Havens (1990).

Articles 6 - 10 of the Convention'

Articles 11 and 12 of the Convention'

S.I. 1989 No. 673.

Recognition of Trusts Act,1987, s' 2(2)'
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2 Civil Law Jurisdictions with a Trust Law

A small number of civil law states have seen the light and recognised the joy of trust

law. One of the earlie;l ;;r i;p;" *ni.n adopted-a trust law - the Shintaku Ho - in

1922. TheJapanese trust law was largely forgotten, however, until 10 or 15 years ago

;;; hr;;;it'r."""tty "o*" 
l"t"ut"l Rathe'r better known is Liechtenstein, which

il;ft;-tr"ra tii'ii\-gio.- oG, civil law countries which have followed suit

include Costa Rica un], 
'no* 

r.cently. Panama. Monaco enacted legislation in 1936

;hi;h;;G,.,ir", tn."uuilJiiv "it irust if the trust is valid under the law of the

settlor,s nationality. Uori t6"."t1y,, France is considering the addition of several

articles to rhe Code Ciri itiiiifiii':'loPdurie" . The Plgf osat has been delayed

due to problems .on".*iigihe taiation provisions, but is likely to be finalised next

year.

Though the laws of these civil law countries are sometimes used in practice for the

formation of a trust, itr.i. "r" 
some difficulties with this approach. Most of those

;h; ;;" i;iliar wiitr inlfirfr t*tt law would probably agree.lhat one has to have

studied the history "r[ifr? 
*f.s of equity before.yox. can really understand trusts'

There must be a wony t6ut u iuag", tiained in a civil law system, might have some

;iiii.;ltfi-grapplinf *lttr fi. ioncept of a trust if the dispute were to come to

courtT.

But with this caveat about the judiciary, those civil law countries which have a trust

law do have some 
"t;;;11;; 

i"atures.' Liechtenstein, for example, has never been

iiouUG J Uv ihe rule 
"g;;;;; 

p;.p;tuitie s, nor the rule against exces sive accumulations'

nor the rule that n3"-cttititutle putpose trusts aie void. Article 931 of the

i;;.hi;r;t.* i"# 
"rr" 

;ii;;, the ireaiion of trusts in Liechtenstein governed bv a

f;;.tg"l;;;and this facility is known to be used in practice'

3 Common Law States with Unreformed Trust Laws

under this category one can place those jurisdictions whose trust laws are

fr;;;."Jrtty sifiitir to, ttrougn not necessariiy identical with, the laws of England

ffiw;i;;. ii u-pf"r 
"i"".trli,ritOictions 

are-HongKolg rl.diq.Isle of Man' Thev

have a Trustee e.t oiOiJi"uti"e based generally oithe English Trustee Act of 1893

or 1925. ffrfort uf ro fru* a Variati5n of Trusts Act, and a Perpetuities and

Accumulations Act *rtl.n allows the use of a perpetuity period of a number of years

not exceeding B0 and provides for "wait and see"'

There are two particular comments one may make on this g"roup 9f j.urisdictions'

Fil;iy, th; U"it"A iiiftd"* has clearly been the source of rnspiration for most

d;;;i6b;;rts in trusllai"-in itt" past. However, the United Kingdom can no longer

reallv be classed ut ri"uA.i ln trust law developments. For.example,.in 1983 the Law

ii;i;fi c"ffiilt*lnirr"it23rd Reporr on thei'Powers and Duties of rrustees" listed

For an interesting discussion of how trusts have been viewed

bv the Swiss cou;ts, see M. Roy Saunders; InternationalTax
S'";i.*r .;d Planning Techniques ( looseleaf)1P-*a' 86'l2s
;i*,;;;i;g ihe Swiss"Federal iribunal case of Harrisson C'

Credit Suisse (R.O. 96lI19).

The P ersonen und Ges ellschaftsrecht'
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several defects in existing English trust law and recommended amending legislation'

At present, there is 
""';G;F;;;i1l.gitrution 

on the horizon' Instead' the source of,

inspiration for lnnovatiois in tr,r.t la'i has ""* -"t.0 to the offshore jurisdictionse'

In particular, it is the ;il;;;;toi in itt"t. offshore-jurisdictions, arm in arm with

;;#i[;;i';hi.ii'dr been proposing most recent d-evelopments in trust law'

about those common law countries with
their trust law may have acquired certain

A few such defects may be mentioned here'

Manv readers will be aware of the difficulty which arises where UK-resident trustees

ffi';'"i;"f;;-;;i;il;i;orporation resident in an offshore jurisdiction' The united
',iiffi;;il;;;;;ilt";;itG Ji;.h"rged if rhe trust cory.o^rSrlgn falls wirhin rhe

narrow definition of "i*.i"orpoiution'fitt the Trustee Act'192510. This legislation

i;;h;;.;";, urto uaopl.J i" tit. Isle of Man'1 and Hong Kong"'-Ji.oraiy, 
ihere is u r.iio* pt"blem in England as to whether trustees can delegate

to an investment manager the power to decide on the purchase and sale of

investments 1u, oppor"ii" -"t"fi "Otltl"g 
ihe trustees ott s"itubl" investments)r3'

ii;;;;;;.i.n Z: bittr" irustee Act, subjeclto the terms of the trust, trustees may not

;;iA;;;h; drscretioi;;;;toi rltt investments to an agent' Such a delegation

;;;iJ b. ;"id and giu"iir.io a potential liability for breach. of trust However'

section 25 of the r*.jl. tliai"un.. of Hong Kong repeats section 23 of the English

Act, as does section Zi ollfr" fri. of Man Aci. tr,lolt of thes. difficulties can be cured

;;;;;l ;rafted truriaeed, but they need to be recognised and avoided by the

draftsman.

The second comment one maY make

unreformed trust laws is to warn that

inherited defects from English trust law'

ll

t2

For a general discussion of the defects of the English trust

iu-*, ,J" D. Hayton; "Develo-pilg -t!t Law of Trusts for the

iwenty-First ientury" (1990) 106 L'Q'R' 87'

Bv viftue of sections 37(lXc) and 68( l8) Trustee Act 19.)-,i'

und t.. P. Matthews; Emigrating Ttusts: exporttng a uK
Resident Trust (Key Haven, 1990), section 9'

Ss. 36(1)(c) and 65(21) Trustee Act, 1961'

Ss. 38(1)(c) and 2 Trustee Ordinance (Cap' 29)'

Cf. D. Hayton; "Developing the Law of Trusts"'" p' 88 et

seq.

l0
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4 Common Law Jurisdictions with Reformed/Revised/codified Trust Laws

In the matrix of jurisdictions, this part of the world can be divided into three sub-

(a) Those iurisdictions whose trust law is basically the

,"ceived law. but with amendments;

Those jurisdictions which have codified their trust law;

Those jurisdictions which have adopted separate legislation

for international trusts.

(b)

(c)

Each ofthese categories can be illustrated by a jurisdiction; the jurisdiction chosen

is not necessarily ihe best of the class, but simply an tllustratton'

(a) Jurisdictions which have amended their received trust law

A good example here is Bermuda. The basic legislation is the.1975 Trustee Act'

*nT"rrlt Uuted on the English Act of 1925. To this they have added in recent years

th;'i;;iSpecial p.ouiiOnilAct of 1989 and the Perpetuities and Accumulations

Act, also of 1989.

The Special Provisions Act has four separate purposes' Firstly' it introduces a

definition of trusts, uiJ ;G ;;"cerning-the sovernins law of trusts, which owe a

great deal to the Hagu" Conu.ntion. As j have"mention-ed, the Convention has been

Extended to Bermuda.

Secondly'thespecialProvisionsActintroducesverylimitedassetprotection
il;i;i;il. SL"itL" tToilh. A;iprovides that a Bermudan Court shall not set aside

a trust -

"pursuant to the law of another jurisdiction in respect of:

(a) the personal and proprietary effects of marriage;

(b) succession rightsr testate and intestate' especially
the indefeasi6le shares of spouses and relatives; or

(c)theprotectionofcreditorsinmattersofinsolvency,

unless the law of Bermuda has corresponding laws or public policy

rules".
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It appears to be recognised in Bermuda that this provision. is both relatively

.onidrrrutiue so far ut- utt"t protection legislation goes' and is rather vague -

;;liL;r.i.jtro. otr.r.rlult.ii.i"tt, u"th inihis categ6rv and others. have adopted

U"ia* rrrJt protection'iri;;l;. iiild"ubtful, howevei. whether,any jurisdiction has

;;ili.i;tt 6r*r..0 the asset protection probt"tn yet. we will not know this for

""iiii" 
t 

"irever, 
until the question is resolved through the courts.

The third change in the Special Provisions Act is the introduction of a facility for

.i."tttg""!An"on-charitablepurposetrustsr5. Putposetrustsare,.ofcourse'senerallV

void under the English ,o-rion law unless .;;dlith"d ior a charitable p"urpose'6'

The reason for the ;;"iidtty il-that they lack beneficiaries who can approach the

courts to enforce th" l;;t: iermuda has followed Nauru' Ontario, and some of the

;t|if oi G United il;;;, in providing for rhe crearion of non-charitable purpose

trusts, limited to a maximu- t.'i- of l0l years. The condition for establishing such

a trust is that trrere musTf" u; A.rlgnuted person"^- a barrister,.attorney' chartered

accountant or a trust corporation - appointed to enforce the trust'

The final feature of the Special Provisions Act was to introduce a schedule of

,t "o"rJp"*"rs 
of d;i";J *ni"n could be incorporatedl"p.I trust by reference,

rather in the mann"t oituut. A of the companies Act 1948' This is a useful facility

;hi;h;;;id ri-priryin. Jiurti"g ort*st deeds (though I doubt,if it will)'
The other amendmenii; ih; recEived trust law in Beimuda is the Perpetuitie^s and

Accumulations Act *rri"rr ir ti*ilut to the English Act-of l964..but with a 100 ye.ar

;;;il; p;rp"tuity p.iioi * pt""_19f 80 iears. Whether the extension of the

;;rp;;ti; i.ri"a rri,'i liiiy"urt'.to 100 yeari makes a great deal of dilference to

settlors is u qrrestron;;;;Gi;i d.lut". Wttut is helptu! however, is the-ability in

n,"r':"iirAictions to uc"r-itate income throughouf the perpetuity period'

This is perhaps an appropriate point to. mention that there are a small number of
j;;i;di.t:;;r,it i.tt hive abolished the rule against P.PqPilt.t entirelv. examples are

Manitoba, Nauru, u"O ttr" i".f.s and Caicoilslands (with respect to trusts governed

hv Turks and Caicos'i"*]. ift. Urld abolition of the rule against perpetuities raises

;i.';.ot'.].;.^'il;;;;t';; 6r tr,. lu1. were. inrer alia, to prevenr.tand lrom becoming

subiect to restrictions on its sale over generations and th^erefore becoming effectively

ffii"rrUf.;i. fflit oll.ction can, it ieems to me. be raised today.with.respect to all

;;;;rr,l;;l"ding sha"r'ei-una p.tionul.property' It.seems therefore that there is a

danger that perpetuJt**tt *'o"ld not be recogniledin, other jurisdictions on public

nolicv srounds. rt ,[o"ia t. noted that Articli 18 of the Hague convention allows

ifr"'.i,i*Ti";"*Ji.tron to refuse recognition of a truit which is manifestly^

contrary to public dlt.;.^;i i6e-turn of tne Jentury, the Privy Council in the case of

t4

l5

l6

For a general discussion of asset protection trusts, see

luttto' iirundy and John Briggs; Asset protection Trusts

(Key Haven, 1990).

Ss. 12 - 16 of the Act.

See, for example, Re Astor's S. T' U952] Ch' 534'

See Hanbury & Maudsley; Modern Equity (13ed', 1989),

p.327.

t7



A Short Survey of Recent Developments in Trust Law

.Iurisdictions - PhiliP Balter

l8 (1 8e4) 22r.A.16.

With the Trustee Act (Cap. 260) and the Trustee
(Amendment) Act, 1991.

The 1989 amendment abolishing the rule donner et retenir
ne vaut rien.

The relevant legislation is the Trustee Act of 1893, amended

U" ifr. f*tts (6hoice of Governing Law) Act, 1989 and the

Fiaudulent Dispositions Act. 1 99 I .

in Offshore
JJ

Abul Fata v Russomoy Dhur Chowdhury" held an Islamic Law ,wakf.void on.the

gi"-"d, ifr"t ir offend'eJthe rule againsiperpetuities,and l.l.:,the rules of public

;"li.t. Where a perpetual trust owis propirtysrtuated in a jurisdiction which retains

the rule against p"rp"t"iii"t, there is al#ays"the danger that the trust might be held

void.

Aside from Bermuda, other jurisdictions in this cate.gory gq jhe Bahamasle, the

e;il;i;i;""JCbiil'r"liuit' 'unO, th. most recent recruiT, the British Virgin Islands22.

(b) Jurisctictions which have codified trust laws"

This development started with the Trusts (Jersey) Law of 1984,.which was amended

* i"gttrr. t'h. t gg+ Jersey Law was copted wiih amendments in Guer-nsey, and has

-ostie."ntly been ur"O ui the basis foithe Turks and Caicos Trusts Ordinance'

what is interesting is that the motivation for codifying.the trust law was different for

these territories. f oi Jerr"y and Guernsey, the'm9J*." was to end the uncertain

theoretical basis for th;l;;"i trusts in th6se jurisdiction^s' The motivation in the

iu*t and Caicos tslands appears to have been quite different - liorpt' to attract

foreien settlors to "r"iil" 
lu.'il'ities of the Islands. This pattern of codifying trust laws

;;;;;iib" the fashion of the future in offshore jurisdictions'

rn" tnr.. codified trusts laws have this in common. The trust laws distinguish

between t*sts governlJ Uv tft. iaw of that jurisdiction and foreign trusts' 
. 
Foreign

i*rt, ur. dealt'with i.Gtii.fy briefly: they are to be recognised. enforced and are

;;;;"b1; to the j"rirJi.iion'of tn. local court' The bulk of each code deals with

il;; G pt"p"t iu* or *hich is the law of that jurisdiction. Here, the code sets out

iir. iu* i"".fltively slandard and familiar terms. There are certain special features

;ir;Gh.-l"is.y utia"C".t"rey.both have 100 year perpetuity periods and^allow

accumulation of income throughout this perpetuity p'eriod The Turks and Caicos

t9

20 The relevant legislation is the Trusts Law, 1967 together

withtheTrusts"(ForeignElements)Law,l9Slandthe
Fraudulent Dispositions Law, 1 989'

21 with the Trustee Ordinance, and the Perpetuities and

Accumulations Ordinance, 1986, and the Bankruptcy
Amendment Ordinance, I 990.



Islands have abrogated the perpetuity rule for Turks and caicos trusts' The Turks and

Caicos Ordinance also has an asset protectlon provision tagged on as the last section

of the Ordinance; it 
"pp;;;r^16huu.'U..n 

added as an afterihbught, and there may be

doubts whether it is effective.

one note of warning might be sounded on all three codified jurisdictions' The codes

all contain u ,i-itu. prorilsi;t;;;;*g the directors of a trust corporation personally

iiil#g"";i;;r:f;; ""y 
tt"3-4 ofimst if the trust corporation is resident in or

carries on business in that jurisdiction or is the trustee of airust governed by the law

;;;rt;;ri;;';;i;;,;. Th;.-ii;Git'urtu. trust corporaiio" a"cepts a tmst governed

by the law ofJersey, t[" dit"ttots ofthe trust corporation are personally liable - as

least in the courts of JerseY.

The Offshore Tax Planning Review, Vp]lll:!--J 99-122

have enacted separate legislation for ffihore or
@ Jurisdictions which
international trusts

It might be said of these jurisdictions that they have recognised that trust law is a

branch of the offshor. i*l"..ltOustry. An example-here is Malta, whose Offshore

Trusts Act of lgBg applies^i"i*rti pri,vided the s'.ttlot and all the beneficiaries are

non-residenr and the ,ff;iil;il;.t loi in.rrAe any immoveable property.situated in

Malta". The trust r*J U. i"gistered with the International Business Authority'.and

is nor effective in trlalta;;?ii;;;iti;tedju: this requirement.of registration may.be a

;lg;;id;;o*p"litiuJJir;;;at. The Malt-ese Act does have an advantage'

however, in that the tax u"O .".frun"ge control exemptions for the trust are set out in

the legisiation and guaranteed2T'

one minor note on the Maltese legislation is to point out that. s,|bject to the terms of

the trust, ir appears to Ue a .riminil offence f* ift. trLrstees to disilose any details of

the trust administrati#t""irr. ,.thoii; ittlr may or may not be an advantage for

trusts !

24

25

S. 57 of the Turks and Caicos Ordinance'

S. 6(2) of the Act.

s.43(1).

Ss.44,45 and 50.

s. 2e(3).28
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The trust legislation of other jurisdictions which fall into this category also displays

*-. int.r.iting features. The Cook Islands legislation'e, for example, contains the

;;tJilt"ry ["fi"itio" of p_rotectors, a_s- far as I am aware3o. It also contains a

reversal of the narrow rule ii Sannclers'v Vautielt , that is. the,n-rle that beneficiaries

;i fuiid; 
"un 

i"r*lnate a direction to accumulate income". The Cook Islands

i.glrf uti"? .or.tuirs u piouisiotr declaring a_ trust valid even though it would be invalid

ac"cordine to the law of the settlor'i domicile. residence or place of current

ffitp"iiri"r'i. 
-lt 

uito contains extensive asset protection provisions3a'

The Nauru legislation is short and revolutiglarY Despite the title of the Act - The

Foreign Trusis, Estates-and Wills Act, 1987 -lt does not say that it is limited to

i"r"i;; tiusts, but it does not apply to trusts of land in Nauru. Jfe rule against

p.rp"T"iii"r tr'uf oiirfr.J':. F".p,jr'.irusts in Nauru cgn be perpetual36 and there is no

i*[.ii"t on the period of accumulation of incomett'

cyprus has been considering an International Trust Law for several years. Adraft is

n6ri, finufi..d, and is likely"to be enacted within ayear. The new law builds upon

"^irturg 
Cyptts legislation, but applies 1o trusts where the beneficiaries are non-

resideni and tne urJ"ir ur. situated butside Cyprus. The legislation yrllprovide for

;i00 t;";terpetuity period, and accumulationihroughout that period. There are also

;;b; ilr;ipr;tectioriprovisions, and wide investment powers- The newlegislation

*fi pi"u1Oi for the v'ariation oltrusts - which is not presently provided for under

cvptirr r"*. The law does require that there be at least one Cyprus-resident trustee,

utiii.q"it.t a registration fee for each trust - which may prove a disincentive'

3l

32

International Trusts Act, 1984.

S. 3(2) of the International Trusts (Amendment) Act, 1989'

(1841) 4 Beav. 115.

s. 10.

s. s(2).

International Trusts (Amendment) Act, 1989, s' 6, inserting
several new sections into the principal Act'

s.3.

s. 6.

s. 4.37
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Conclusion: the "ideal" trust jurisdiction

A survey, albeit brief, of offshore,trust jurisdictions might have been expected to.end

with a recommend"ti;;i th; ideal trustjurisdiction. However, in my view, there

i, t"iO"A t*st jurisdlction. I suggest thii for two reasons' Firstly, differ:il'.T^tj:
;;;;;iif.t;nt problems, and difflient jurisdictions offer different soluttons to these

oroblems. It is a ^;ii;;;i;atching 
the jurisdiclion.to the. settlor's needs and'

iropefully, the matrjx set out in this article may help ln thls tasK'

A second reason for suggesting that there is no su1! thin-g as an ideal trust law is that

ii" r"iV.t clear that ufij"tit[i"tion's trust law offers ail the features that one might

like to look for. A" il#i;it tu* would have long perpetuity and accumulation

;;;i;r, p-,risionyfor purpose. trusts, a schedule of powers and duties of trustees,

effective asset protecii,oi ptf uiriont, and several otherTeatures clarifying the existing

law of trusts.

In the final analysis, the terms of a jurisdiction's trust legis-lation is not necessarily

oafamount *fr"n s"te.iitrg u t*tt j"iisdiction. Frequentlll,the mgqt important fagtor

il';hili;;^;'il;iJi;ti?" ir ti'. local trustees: are they efficient, amenable,

;;";;;Ll;;;.ur6"uUl., i..nouuUt., and not exorbitant. So far as tmst legislation is

concerned, it is prlmaiilt-it"p";;"i that the trust law be clear, accessible, settled, and

not contain anyhidden traps for the unwary'


