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Introduction 

 

1. In this article I consider the recent changes to UK residential property 

taxation, including the introduction by the UK Finance Act 2013 (FA 

2013) of the new Annual Tax on Enveloped Properties (the ATED) and 

the linked proposed changes to the capital gains tax regime for “non 

natural persons” holding UK residential properties. I also consider the 

new 7% and 15% SDLT charges introduced by Finance Act 2012. 

 

2. I will consider:- 

(1) The ATED: what it covers and the reliefs;  

(2) The capital gains tax provisions; 

(3) The 7% and 15% SDLT charges; 

 

 

Background 

 

3. The 2012 Budget contained the announcement of the proposed changes 

to the stamp duty land tax rates for UK residential property worth more 

than £2 million. The rate was increased to 7% for purchases of such  
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property from 22 March 2012 (the day after Budget day). In addition, it 

was announced that legislation would be introduced in the Finance Bill 

2012 to provide for the rate of SDLT for “non-natural persons” who 

acquire such property to be 15%. This was effective from 21 March 2012. 

 

4. As  part  of  the  package  of  measures relating  to  the  taxation  of  high  

value residential property announced at Budget 2012 two further 

proposals for the Finance Bill 2013 were introduced: 

 

4.1.  An annual charge on residential properties valued over £2 

million owned by certain “non-natural persons” and; 

 

4.2.  The extension of capital gains tax to the disposal by certain non-

resident non- natural persons of residential property, interests in 

such property, or the envelopes in which they are held. 

 

5. The policy objective of the package of changes was stated to be: 

“Both to ensure that individuals and companies pay a fair share of tax on 

residential property transactions and to tackle avoidance. 

This measure [15% SDLT] aims to dis-incentivise the ownership of high 

value residential property in structures that would permit the indirect 

ownership or enjoyment  of  the  property  to  be  transferred  in  a  way  

that  would  not  be chargeable to SDLT. The intention is to stop or reduce 

the number of properties that will enter such complex ownership 

structures. Taken together with the introduction of the annual charge in 

2013 on such property owned by the same sorts of non-natural persons, 

this will result in a reduction in the number of high value properties owned 

in such structures.” 

 

6. Additionally, the Consultation Document published in May 2012 provided 

that: 

“Responses are sought on whether the proposal is the most effective way 

or achieving the policy objective or creating more equal treatment between 

UK residents and non residents in the CGT regime, in particular in the 

light of the introduction of the annual charge to encourage the de-

enveloping of residential property” (emphasis added). 

 

7. So it can be seen that the main aim of these measures was to counter 

perceived stamp duty land tax avoidance and to encourage “de-

enveloping”. 
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8. There was then a period of uncertainty with regard to certain elements 

of the proposals to be introduced in 2013, for example how far did the 

scope of non- natural persons extend, did it include trustees? It is now 

clear that “non natural persons” does not include trustees. Would the 

capital gains tax changes extend to historic gains or would there be “re-

basing” provisions? Some of the draft legislation was published on 11 

December 2012 and 31 January 2013 and the Finance Bill provisions 

themselves on 28 March 2013. There were further amendments at 

committee stage and the Finance Act 2013 became law on 17 July 

2013. 

 

9. The encouragement in the Consultative Document to “de-envelope” 

(particularly before the introduction of the ATED on 1 April 2013) had to 

be carefully considered in the light of the potential tax consequences of 

removing such properties from a pre-existing structure. Consideration 

had to be given to the most effective new structures going forward. 

 

 

ATED 

 

10. The ATED (called until the publication of the Finance Bill on 28 March 

2013 the Annual Residential Property Tax and now contained in part 3 of 

the Finance Act 2013) is a new charge to tax:- 

“in respect of a chargeable interest if on one or more days in the 

chargeable period the interest is a single-dwelling interest and has a 

taxable value of more than £2 million, and a company, partnership or 

collective investment scheme meets the ownership condition with respect to 

the interest”. 

 

11. HMRC published technical guidance on 14 August 2013. 

 

12. A chargeable interest means:- 

“(a) an  estate,  interest,  right  or  power  in  or  over  land  in  the  

United Kingdom, or 

(b) the benefit of an obligation, restriction or condition affecting the 

value of any such estate, interest, right or power”. 

 

13. Chargeable periods begin with the period 1 April 2013 to 31 March 2014 

and are each subsequent period of 12 months beginning with 1 April. 

 

14. “A single dwelling interest” is “to be read in accordance with” section 

108 FA 2013, which is not really a definition. Section 108(6) provides  
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that a single- dwelling interest in one dwelling is distinct from any single 

dwelling interest in another dwelling, even if the dwellings stand 

successively on the same land. 

 

15. A building or part of a building counts as a “dwelling” at any time when:- 

15.1. it is used or suitable for use as a single dwelling; or 

15.2. it is in the process of being constructed or adapted for such use 

(section 110(1)). 

 

16. Land that is, or is at any time intended to be, occupied or enjoyed 

with a dwelling as a garden or grounds (including any building or 

structure on such land) is taken to be part of that dwelling at that time 

(section 112(2)). 

 

17. Section 109 FA 2013 makes provision for the situation where different 

interests are held in the same dwelling and section 110 FA 2013 for 

interests held by connected persons.   Sections 115, 116 and 117 deal 

with parts of a greater whole, dwellings in the grounds of other 

dwellings and dwellings in the same buildings. 

 

18. A company meets the ownership condition with respect to a single-

dwelling interest on any day if on that day the company is beneficially 

entitled to the interest either solely or jointly with another person. It will 

be noted that non natural persons also include partnerships which have 

one or more corporate partners and collective investment schemes. I 

focus on companies in this article. 

 

19. The taxable value of the property has to be more than £2 million on 

any day: “the relevant day” and that is its market value at the end of 

the latest day that falls before that day and is a valuation day in the 

case of that interest: section 102(1) FA 2013. 

 

20. The “valuation dates” include:- 

20.1. 1 April 2012; 

20.2. each 1 April falling 5 years, or a multiple of 5 years, after 1 April 

2012; 

20.3. the effective date of any substantial acquisition by the company 

of a chargeable interest in or over the dwelling concerned; 

20.4. the effective date of any substantial disposal of part (but not the 

whole) of a single dwelling interest. 
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21. For the purposes of the valuation dates, the disposal of part includes the 

grant of a chargeable interest out of the single dwelling interest but does 

not include the grant of an option. 

 

22. Properties will, therefore, need  to  be  re-valued every 5  years,  so  a  

further valuation will be needed at 1 April 2018, when the relevant 

valuation date will be 1 April 2017. 

 

23. The “chargeable person” is liable to pay the tax and that is, in t h e  

case considered here, the company: section 96  FA 2013. There is  

provision made where persons are jointly entitled to an interest: the 

company and the persons are jointly and severally liable for the tax: 

section 97 FA 2013. 

 

24. The amount of tax charged per chargeable period is on a sliding scale of 

4 rate bands: £15,000 for properties between £2 million and £5 million up 

to £140,000 for properties worth more than £20 million: section 99 FA 

2013. The amounts will be indexed from September 2013 in line with 

the consumer prices index: section 101 FA 2013. 

 

25. Taxpayers will be able to ask HMRC to confirm the banding they will 

accept the property is within, by sending their valuation for a Pre-Return 

Banding Check (PRBC). HMRC will only provide a PRBC to those who 

reasonably believe that their  property  valuation  falls  within  a  10  per  

cent  variance  of  a  banding threshold. 

 

26. HMRC will only confirm that they agree to the banding proposed and 

not the specific valuation of the property. That confirmation must not be 

used for any other purposes. HMRC published guidance in March 2013 to 

tell taxpayers how to ask for a PRBC, which is available on the HMRC 

website. There is also a PRBC application form available online. 

 

27. The guidance notes that in some cases, the inside of the building might 

need to be examined as part of the check. HMRC will be able to enquire 

into returns and challenge valuations, but they state that they will normally 

be able to accept valuations prepared by a professional property valuer. 

 

28. The ATED is charged according to the number of days that the 

company is within the charge and a claim may be made for relief if 

one or more days is relievable by virtue of section 132 to 150 FA 2013. 

The relief is called “interim relief” (section 100 FA 2013) and must be 

claimed in the ATED return (which is by self assessment: section 159 FA 

2013) or by amending such a return. 
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29. The completed return and payment of the tax must be made by 30 April 

at the beginning of each ATED period. An ATED period lasts for one 

year and begins on 1 April. 

 

30. For the first year of ATED only, which is the full 12-month period 

beginning 1 April 2013, there is a transitional arrangement; the return 

will be due by 1 October 2013 and payment will be due by 31 October 

2013. 

 

31. For the ATED period beginning 1 April 2014 and for all future years, the 

return and the payment will be due by 30 April. For example, for the 

ATED period 1 April 2014 to 31 March 2015, both the return and 

payment are due by 30 April 2014. 

 

32. If the dwelling first falls within ATED on a date after 1 April in an 

ATED period, then the return and payment are due within 30 days where 

purchased or 90 days where the dwelling is newly built. For example, if 

you buy a property on 1 July, your return and payment would be due on 31 

July. 

 

33. The legislation contains detailed rules regarding properties entering and 

leaving the scope of ATED. There rules deal with:- 

33.1. Substantial acquisitions/ disposal of properties (section 103); 

33.2. New dwellings (section 124); 

33.3. Dwellings produced from other dwellings (section 125); 

33.4. Demolition (sections 126 to 129); 

33.5. Conversion to non-residential use (section 130) 

33.6. Damage to a dwelling. 

 

34. The reliefs that have been introduced are therefore very important. The 

reliefs apply, broadly to ATED, the new CGT liability and to the 

increased 15% SDLT charge. 

 

35. They are designed to assist “genuine businesses carrying out genuine 

commercial activity”. 

 
 

The reliefs 
 

36. In summary the primary reliefs contained in sections 132 to 150 FA 2013 

apply to the following:- 
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36.1. property rental businesses (sections 133 to 136); 

36.2. property development businesses (sections 138 to 140); 

36.3. property trading businesses (sections 141 to 142); 

36.4. properties open to the public at least 28 days a year and run as a 

business (section 137); 

36.5. employee or parnter accommodation, provided the occupier is 

not too closely connected with the company/partnership and 

broadly, owns less than a 10% share in the business (sections 145 

to 147); 

36.6. farmhouses occupied by a working farmer (sections 148 and 149); 

36.7. financial  institutions  acquiring  dwellings  in  the  course  of  

lending (sections 143 and 144); 

36.8. providers of social housing (section 150). 

 

37. There is power for the Treasury to modify the reliefs by regulation (section 

156). 

 

38. Before relying on a relief it will be necessary to review the exact scope 

of the wording  of  the  relief  and,  in  particular,  that  there  is  no  

non - qualifying occupation. 

 

39. The effect of the reliefs, if they apply, are that for a chargeable 

period, the adjusted chargeable amount is calculated on the basis that the 

chargeable person is not within the charge with respect to the interest on 

any relievable day (section 132(2) FA 2013). 

 

40. I will look at sections 133 to 136 (property rental) by way of example. A 

day is relievable in relation to a single dwelling interest if on that day the 

interest- 

40.1. is being exploited as a source of rents or other receipts 

(other than excluded rents) in the course of a qualifying property 

rental business carried on by a person entitled to that interest, or 

40.2. steps are being taken to secure that the interest will, without 

undue delay, be so exploited in the course of a qualifying property 

rental business that is being carried on, or is to be carried on, by a 

person entitled to the interest. 

 

41. A “qualifying property rental business” means a property rental business 

that is run  on  a  commercial  basis  and  with  a  view  to  profit.  A  
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“property rental business” is as defined in the Corporation Tax Act 2009 

(but without reference to whether the profits are charged to corporation 

tax). “Excluded rents” includes, inter alia, rent from caravan sites, electric 

way lines and pipelines. 

 

42. “Without undue delay” in section 133(1)(b) means “without delay except 

so far as the delay is justified by commercial considerations or cannot be 

avoided”. 

 

43. A day is not, however, relievable, if on that day a non-qualifying 

individual is permitted to occupy the dwelling. 

 

44. Section 135 makes provision for non-qualifying occupation (look 

forward and look back) and section 136 defines “non-qualifying 

individual”. This includes an individual entitled to the interest (otherwise 

than as a member of a partnership), an individual who is a connected 

person, a relevant settlor where the trustee is connected with the person 

entitled to the interest, the spouse or civil partner of a connected person or 

of a relevant settlor; a relative of a connected person or of a relevant 

settlor and a relative of the spouse or civil partner of a connected person or 

of a relevant settlor and their spouses or civil partners. “Connected 

persons” is defined in section 172 and, broadly incorporates the 

definition in section 1122 CTA 2010. 

 

45. If on a day a non-qualifying individual is permitted to occupy the 

dwelling, no subsequent day in that chargeable period, or in any of the 

subsequent three chargeable periods is treated as relievable: section 135(2) 

FA 2013. In addition, an earlier day in that or the preceding chargeable 

period is not relievable (unless there has been an intervening relievable 

d ay ): section 135 (5). Accidental occupation must be avoided! 

 

46. Section  134  applies  where  a  rental  property  is  being  prepared  for  

sale  or demolition. A day “day X” is relievable if, on day X the dwelling 

is unoccupied and day X is preceded by one or more days that are 

relievable under section 133 and all days preceding day X are relievable 

and: 

46.1. Steps are being taken to secure that the interest will be sold 

without undue delay; or 

46.2. Steps are being taken to demolish the dwelling without undue 

delay and if a new dwelling is to be constructed it will be used in a 

relievable way; 
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46.3. Steps are being taken for conversion and the new dwelling will be 

used in a relievable way; 

46.4. Steps are being taken to convert into a building other than a 

dwelling. 

 

 

Exemptions 

 

47. There are also exemptions for charitable companies (sections 151 and 

152), for public bodies (section 153), for bodies established for national 

purposes (section 154) and for dwellings conditionally exempt from 

inheritance tax until there is a chargeable event (section 155). 

 

 

CGT changes 

 

48. The extension of CGT to non-UK resident non-natural persons has seen the 

most change since the consultation document was published, including 

changes to the definition of a non-natural person, the introduction of a 

rebasing mechanism, details of how the CGT will be calculated and 

confirmation of certain reliefs. The new provisions are contained in 

schedule 25 to the FA 2013 and amend the Taxation of Chargeable Gains 

Act 1992 (TCGA). 

 

When does it apply from? 

 

49. Unlike ATED, which applies from 1  April 2013, from 6  April 

2013, CGT applies to disposals of UK residential property valued at over 

£2 million by both UK and non-UK resident non-natural persons. 

 

Who is affected? 
 

50. The definition of a “non-natural person” for CGT purposes is now in 

line with the ATED (and SDLT) definition. The new CGT charge 

therefore applies to companies, non-natural persons which are members of 

partnerships which include companies, and collective investment vehicles. 

 

51. For consistency, the CGT regime applies to disposals of high value 

residential property by UK non-natural persons (which were until 6 April 

2013 subject to corporation tax, including tax on gains they realised on 

residential property): new sub-section 2(2A) TCGA 1992. This means that 

all non-natural persons – both UK and non-resident – within the scope of 

the ATED, will be subject to CGT. 
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52. Section 2B(1) TCGA provides that: 

“A person (other than an excluded person) (“P”) is chargeable to capital 

gains tax in respect of any ATED-related chargeable gain accruing to P in 

a tax year on a relevant high value disposal”. 

 

53. A person is “excluded” if:- 

“the person is an individual, the trustees of a settlement or the personal 

representatives of a deceased person and – 

(a)  the gain accrues on a disposal of any partnership assets and the 

person is a member of the partnership, or 

(b)  the gain accrues on a disposal of any property held for the 

purposes of a relevant collective investment scheme and the 

person is a participant in relation to the scheme”. 

 

54. It is perhaps odd that there is no express exemption for trustees 

(except in a partnership or collective investment situation) but gains are 

only subject to a CGT charge if the property has been in the ATED 

regime and so property held by a trust directly should not therefore fall 

within the legislation (even if one of the trustees is a company). 

 

55. The Explanatory Notes on Schedule 24 (the Finance Bill provisions) 

confirm at paragraph 8 that:- 

“where individuals, trustees and personal representatives hold property 

directly – not via a partnership or through a collective investment scheme – 

they are also outside the scope of a charge under section 2B. They will not 

be chargeable to ATED and their gains will therefore not be “ATED-

related”. 

 

What is the charge? 

 

56. CGT is charged on the total amount of ATED-related chargeable gains 

accruing to P in the tax year on relevant high value disposals, after 

deducting ring-fenced ATED-related allowable losses in relation to that 

year: section 2B(3) TCGA 1992. The rate of tax is 28%: section 4(3A) 

TCGA 1992. Only direct disposals will be caught; indirect disposals (e.g., 

the sale of shares in a property-holding company) will not be caught. 

 

57. The Treasury confirmed in January 2013 that because non-resident non-

natural persons are not currently subject to the CGT regime, this charge 

will apply only to that part of the gain that accrues on or after 6 April 

2013, thereby introducing an effective tax free uplift in base cost to 6  
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April 2013 for disposals by non-UK resident non-natural persons. 

 

58. “Ring-fenced  ATED-related  losses”  are  defined  in  section  2B(10)  

and  are, broadly ATED  allowable losses  accruing  in  a  tax  year  that  

have  not  been allowed in any previous year (not earlier than 2013-14). 

 

59. A “relevant high value disposal” (section 2C) is one where conditions A 

to D are met: 

(A)      the disposal of the whole or part of a chargeable interest; 

(B) the disposed of interest has at any time during the relevant 

ownership period been or formed part of a single-dwelling interest; 

(C) P … has or have been within the charge to ATED with respect 

to that single dwelling interest on one or more days in the relevant 

ownership period which are not relievable days in relation to that 

interest; 

(D) The amount or value of the consideration for the disposal 

exceeds the threshold amount. 

 

60. If it is not a part disposal and P has not made any related disposals, the 

threshold is £2 million (subject to joint interests): section 2D(2) TCGA 

1992. If this is not satisfied, the threshold is a fraction of £2 million: 

section 2D(3). Where there are joint interests, it is the joint share fraction 

of £2 million: section 2D(5). 

 

61. “Related disposals” are those made within 6 years ending with the day 

of the current disposal, but not before 6 April 2013. 

 

62. There are restrictions of losses where the consideration for the disposal 

is less than the threshold amount for that disposal: section 2E TCGA 1992 

and tapering relief for gains where the CGT chargeable on the full 

gain would leave the vendor worse off than they would have been if they 

had sold their property for less than the threshold amount: section 2F 

TCGA 1992. 

 

63. Section 8 TCGA 1992 contains rules for taxing gains and relieving 

losses of companies chargeable to corporation tax. Section 8(4A) will 

provide that these rules do not apply to ATED related gains or losses of 

such companies. 

 

64. New section 13(1A) prevents ATED related chargeable gains being 

attributed to participators under section 13 TCGA 1992. 
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65. Section 16 TCGA 1992 is amended to allow a loss that accrues to a 

person resident outside the UK to be an allowable loss where a gain would 

have been chargeable under new section 2B. 

 

66. New  section  57A  and  Schedule  4ZZA  make  provision  in  relation  

to  the computation of the gains and losses, including whether the gains 

and losses are ATED-related. Section 57A(2) provides that if the effect of 

Schedule 4ZZA applying would be that no ATED related gain or loss 

accrues on the disposal, for the  purposes of  the  TCGA 1992 the  gain  

or  loss on  the  disposal is  to  be computed ignoring the Schedule and is 

not ATED related. 

 

67. There is a new exemption for certain EEA UCITS (section 100A TCGA 

1992), broadly, those which are not open-ended investment companies or 

unit trust schemes. 

 

68. A significant change for UK property investment groups is at new section 

171(2)(ba) TCGA 1992. Group relief on a no gain/no loss basis will no 

longer  apply to a disposal where (as a result of not applying no gain/no 

loss treatment) the disposal gives rise to a gain or loss that is ATED 

related. 

 

69. New section 187A modifies the operation of the exit charge for 

companies so that where the deemed disposal generates ATED related 

gains taxable under section 2B or losses the gain is not chargeable 

immediately (or the loss allowable). Instead the ATED related gain or 

loss is treated as coming into charge (or being allowable) at a later 

time when the company disposes of the asset. 

 

70. Importantly the scope of section 271 TCGA 1992 is extended so that 

gains which accrue on the disposal of investments held for the purposes 

of “overseas pension schemes” within section 150(7) FA 2004 are not 

chargeable gains. 

 

71. Paragraphs 2 to 4 of Schedule 4ZZA provides rules for computing the 

ATED related gain (and rules for losses) where the chargeable interest 

was acquired before 6 April 2013 and no election has been made under 

paragraph 5. This effectively allows only gains post 6 April 2013 to be 

brought into charge. 

 

72. Paragraph 5 allows P to elect that paragraphs 2 to 4 do not apply. The 

election is irrevocable and must be made in a capital gains tax return (or 

amendment to the return) for the tax year in which P disposes of the  
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interest or for the first tax year after 2013-14 in which P makes a part 

disposal of the interest. The election only covers the chargeable interest 

in respect of which it is made.  Contrast the rebasing election for 

trustees in relation to the remittance basis introduced in 2008. 

 

73. The election will be worth considering if the original base cost was 

higher than the market value, or where much of the pre-6 April 2013 

element of the chargeable gain would be exempt from the ATED rules 

because of reliefs, or where there are ATED-related losses from other 

transactions. 

 

Reliefs 

 

74. The reliefs set out above for ATED will also apply to the extended CGT 

charge applicable to non-UK resident and UK resident non-natural persons 

so those carrying out genuine business activities will be excluded from the 

charge. 

 

75. Under current CGT anti-avoidance rules, in certain circumstances, some 

gains realised by non-UK non-natural persons (such as companies and 

trusts) are already taxable on UK resident individuals. The consultation 

document did not address the interaction between such provisions and the 

proposed rules for extending the CGT regime.  This “will be considered 

with the aim of avoiding unnecessary complexity and to ensure a 

sensible prioritisation of charging provisions”. 

 

76. The Government announced, in its summary of responses to the 

consultation, that the new extended CGT charge will be given precedence 

over current anti- avoidance provisions. 

 

 

The 7% and 15% SDLT charges 

 

77. As noted above from 22 March 2012, the acquisition of wholly 

residential property for a consideration of more than £2 million is charged 

at the new SDLT rate of 7% (previously 5%): see FA 2012 section 213. 

 

78. On 21 March 2012, a 15% rate of SDLT was introduced on 

acquisitions of residential dwellings costing more than £2million by non-

natural persons: section 55A and Schedule 4A FA 2003, inserted by 

section 214 and Schedule 35 FA 2012. 
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79. It should be noted that these changes were introduced differently, the 

7% rate amends Table A in section 55A and the 15% charge is stand-

alone. The definitions of “residential property” and “dwelling” are 

different. It should be noted that mixed residential and non-residential 

property is still charged at 4% on  purchases over £500,000 (as  long  

as  the  purchaser is  not  a  non-natural person). 

 

80. The purchase of six or more dwellings as part of a single transaction are 

taxed as non residential property at not more than 4%: section 116(7) FA 

2003. 

 

81. The most effective way to ensure that the 15% charge does not apply 

is to ensure that the purchaser is not a non natural person. 

 

 

Pre-April 2013 action 

  

 

82. In relation to what needed to be done for each individual client 

before the introduction of ATED and the CGT changes from April 2013 

(bearing in mind the  policy  of  encouraging  taxpayers  to  “de-

envelope”  existing  structures), specific advice was, of course, 

necessary on all the individual factors of each case. For example, if 

inheritance tax excluded property relief protection was important or 

privacy is a main aim, the effect of the CGT charge only applying to 

gains from April 2013 may have been  to shift the balance in favour 

of retaining a corporate structure and paying ATED or utilising the reliefs. 

The precise nature of the structure needed to be considered, for example, 

was there just a company or was there an overlying trust as well. 

 

83. Other important factors that needed to be considered were the value 

of the property and consequently how large the ATED charge will be. 

Another important consideration was the likely source of funds to pay the 

charge. It was important to consider the likely use of the property in 

the short and medium terms to see whether any reliefs were likely to be 

available. 

 

84. In relation to the pre and post April position, valuations will need to be 

obtained as at April 2013 for those relying on the effective rebasing and 

perhaps at 1 April 2012 to establish banding. Consideration will need to be 

given to electing out of the rebasing if the property is standing at a loss 

(as noted above this does not have to be done until the return reporting the 

disposal but is irrevocable). 
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85. Timing was important if “de-enveloping” was considered the preferable 

route. The ATED came into force on 1 April 2013 (Easter Monday!). 

 

86. If liquidation was considered (if there were no adverse tax consequences 

on the application of the existing anti-avoidance rules, for example for 

foreign domiciliaries, and no significant SDLT), professionals offshore 

were suffering heavy demand, for example, local company and 

property law issues needed consideration. The memorandum and 

articles of the offshore company would need to have been checked (as 

well as the local law) to ensure that the company had all the relevant 

powers to restructure. It had to be checked whether consents were needed 

(for example from a landlord) in order to transfer the property. If there 

was outstanding borrowing this had to be factored into the timetable. 

Consideration had to be given to alternative ways of mitigating the IHT 

liability (insurance, debt). 

 

87. In relation to one popular route (the use of two trusts, the sale of the shares 

in the company from one trust to the other (thereby creating a debt in 

favour of the former shareholder) followed by the liquidation of the 

company in the purchaser trust) these arrangements will now need to be 

reconsidered as a result of Schedule 36 FA 2013, as the treatment of 

liabilities for inheritance tax purposes as in some arrangements the debt 

will no longer be deductible. However see HMRC’s comments at 

paragraph 28014 of the Inheritance Tax Manual for a situation in which 

HMRC accept that the debt is deductible. 

 

 

Case Study 

 

The insertion in italics are some of the points drawn from the discussion of 

the case study in plenary session 

 

(1)  Zeus Ltd holds a single residential property Olympus House which it 

has rented out for a number of years. Unfortunately time has taken its toll 

on the property and it is in need of substantial renovation. The directors 

have been advised that it should be possible to recover VAT on the works 

by granting along lease to a subsidiary Poseidon Ltd which would then let 

Olympus House on a series of short term leases. 

 

The directors of Zeus want advice on whether this is the best course of 

action. They are very aware of the rising property market and wonder 

whether it would be worthwhile cashing in on a substantial gain on  

 



124 The Tax Planning Review, Volume 2, 2013-14 

 

 

Olympus House in the near future (the freehold is currently valued at £10 

million). 

 

See new section 171(2)(ba) TCGA 1992; if the transfer within a group gives 

rise to an ATED related gain or loss, section 171 is prevented from 

applying. Consider whether the renovations are within section 133(1)(b) FA 

2013 given that the subsequent lettings will not be by the person currently 

entitled to the interest in the property. To ensure that section 171 TCGA 

1992 applies, a sale to Poseidon would be preferable, so that the ATED 

position is then governed by section 134 Finance act 2013. 

 

 


